IN THE SUPREME COURT OF MISSISS PPI
NO. 2000-CT-01124-SCT
BILLY WAYNE FRITH AND WANDA FRITH AS
PARENTS AND NATURAL GUARDIANS OF JOSHUA
BRENT FRITH, A MINOR
V.

BIC CORPORATION

ON WRIT OF CERTIORARI

DATE OF JUDGMENT: 06/20/2000

TRIAL JUDGE: HON.V.R. COTTEN

COURT FROM WHICH APPEALED: SCOTT COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANTS DANA J SWAN

ATTORNEYSFOR APPELLEE: JFREMY LUKE BIRDSALL

D. COLLIER GRAHAM, R.
MICHAEL B. WALLACE
NATURE OF THE CASE: CIVIL - PERSONAL INJURY
DISPOSITION: THEJUDGMENT OF THE COURT OFAPPEALSIS
REVERSED AND THEJUDGMENT OF THETRIAL
COURT ISAFFIRMED - 01/15/2004
MOTION FOR REHEARING FILED:
MANDATE ISSUED:
EN BANC.
CARLSON, JUSTICE, FOR THE COURT:
1.  Today scaseisbeforeusbasad onour prior grant of awrit of certiorari on the petition filed by the
BIC Corporation as a result of the Court of Appeds reversd of the trid court’s grant of summary
judgment infavor of BIC. Finding thet the Court of Appedls arred, we reversethe judgment of the Court
of Appeds and &firm the grant of summary judgment, and the find judgment consgtent therewith, as

entered by the Circuit Court of Scott County .



FACTSAND PROCEEDINGSIN THE TRIAL COURT

2. OnDecember 19, 1994, Joshua Brent Fith (Joshua), who was ten years old @ the time of the
unfortunete indident giving rise to this action, was playing done in his backyard in Morton, Missssippi.
That day Eva Odom, Joshua s maternd grandmother who lived in the home with Joshuaand his parents,
wasin charge of Joshua scare. Joshuafound adisposable cigarettelighter in the drainege ditch behind his
house. Not surprisngly, Joshua was curious and atempted to operate the lighter.  Although Joshud's
persgent flicking of the lighter produced no flame, it did produce sparks. Joshua continued to flick the
lighter as he waked by a gasoline container located near the rear of his house. The reulting sparks
produced an exploson which caused Joshua to receive severe burns. Although the lighter was never
recovered, Joshua bdlieved the lighter to be one commonly referred toasa“BIC lighter.” Infact, Joshua
would later identify an exemplar lighter, identified asa J26 Modd Child Guard lighter manufactured by
the BIC Corporation (BIC), as being amilar to the one he was operaing on the day of the accident.

13.  Berauseof thisaccdent, Joshud s parents, Billy Wayne and Wanda Frith, filed suit in the Circuit
Court of Soott County, seeking damages on negligence and products liahility theories The named
defendants were BIC (the manufacturer of the cigarette lighter); Gott alk/a Gott Corporaion and
Rubbermaid Specidty Products, Inc. (the entities believed to have manufactured the gasoline container);
and, the Edate of EvaOdom. Mrs. Odom, who waslooking after Joshuaon the day of the accident, died
prior to the commencement of the lawauit. The defendants (save the Odom Edtate) removed this caseto
federd court on the dlegation that Eva Odom’ s edtate hed been fraudulently joined as a party defendant
for thesole purpose of defeeting diversty juridiction. Indue course, the Frithsfiled amoationinthe United
StatesDidrict Court for the Southern Didtrict of Missssppi to havethe case remanded back to State court.

Judge William H. Barbour, J. determined that while the Friths dams againg BIC were preempted by



federd law, the federd court lacked removd jurisdiction to enforce federd preemption inesmuch asthe
Edate of Mrs. Odom (a necessary party) hed failed to join in the petition for removad to federd court.
Frith v. BIC Corp., Civ. Ac. No. 3:98CV280BN (SD. Miss. 1998).

4. Upon remand to gate court, BIC filed amation for summary judgment, dleging inter diathet the
Friths dams whichwere Sate-bassd common law dams, were preempted by federd law. Thedrcuit
court agreed and granted summary judgment infavor of BIC. Subsequent to theentry of theMemorandum
Opinion and Order granting summary judgment, the trid court likewise entered itsfind judgment in favor
of BIC. See Miss R. Civ. P. 54(b). Aggrieved by the crcuit court’s adverse judgment, the Friths
gppeded to this Court, which assgned the case to the Court of Appeds for digpogtion. Thetrid court
stayed any further procesdings againg the remaining defendants until such time asthe issues presented on

this goped hed been resolved.

PROCEEDINGSBEFORE THE COURT OF APPEALS
5. By thetime this case reached the Court of Appeds, the Fiths had abandoned their common law
negligence dam and were pursLing only thar drict lighility dam under a products lidaility theory. The
Court of Appeds, ina7-3 deason, initidly affirmed thetrid court’s grant of summeary judgment in favor
of BIC. However, the Court of Apped s subsequently granted the Friths motion for rehearing, withdrew
its origind opinion, and subdtituted a new opinion in its steed. In its subdituted opinion, the Court of
Appeds, by a6-3-1 vote, reversed thetrid court’s grant of summary judgment and remanded the case

for atrid on the meits Frith v. BIC Corp., 852 So.2d 592 (Miss. Ct. App. 2003). After the Court



of Appeds denied BIC's mation for rehearing, this Court granted BIC's cert. petition to consder the
federd preemption issue
STANDARD OF REVIEW

6.  Wearecdled upontoday to determinewhether thetrid court’ sgrant of summeary judgment infavor
of BIC wasgppropriate based on our civil procedurerules[MissR.Civ.P. 56] and the gpplicable caselaw.

This Court gpplies ade novo sandard of review on gpped from agrant of summeary judgment by thetrid
court. Hudsonv. CourtesyMotors, I nc., 794 So.2d 999, 1002 (Miss. 2001); Jenkins v. Ohio. Cas.

Ins. Co., 794 S0.2d 228, 232 (Miss. 2001); Russell v. Orr, 700 So.2d 619, 622 (Miss. 1997);

Richmond v. Benchmark Constr. Corp., 692 So.2d 60, 61 (Miss. 1997); Northern Elec. Co. v.

Phillips, 660 So.2d 1278, 1281 (Miss. 1995). The proponent of asummary judgment mation bearsthe
burden of showing that there are no genuine issues of maerid fact such that heis entitlied to judgment as
amétter of law. Collier v. Trustmark Nat'l Bank, 678 So.2d 693, 696 (Miss. 1996). The motion
may not be defeated merdly by responding with generd dlegations, but mugt set forth spedific factsshowing
thet issues exig which necessitate atrid. Drummond v. Buckley, 627 So.2d 264, 267 (Miss. 1993).

After viewing evidentiary matersin alight mog favorable to the nonmoving party, this Court will only
reversethedecison of thetrid court if tridbleissues of fact exigt. Travisv. Stewart, 680 So.2d 214, 216
(Miss. 1996). See also Brown v. Credit Ctr., Inc., 444 So.2d 358, 361-65 (Miss. 1983), for a
thorough discusson of our summary judgment prooedure.

DISCUSSI ON

7. Inorder to resolve the issue of the gopropriateness of the Court of Appedls reversd of the trid

court’s grant of summary judgment, we must condder whether federd preemption precludes the Friths



daelavdams Of thevaiousdamsinitidly viablebeforethetrid court, thecrudid daim assarted againgt
BIC is thet of a design defect in a digposable lighter resulting in an dlegedly insuffident child resgtant
product which encbled a tenryear-old boy to use the lighter in such away as to produce sparks which
ignited fumes from anearby gasoline container.

A. The Consumer Product Safety Commission.
8.  TheConsumer Product Safety Commission (CPSC), afederd commission, previoudy underwent
acomprenengveprocessto establish uniform child res sancesandardsfor digposablelighterswhichwould
mod effectivdy and feesbly achievethefederd safety objectivesof reducing fire-rdatedinjuriesand desths
invalving children.  After conddering many dterndives, the CPSC made an obvioudy knowing and
conscious regulatory dedisonintended to encourage public acogptance and use of child resstancelighters
by adult consumers. The CPSC determined thet it was cartainly not incomprehengblethat it could creste
safety enhanced Sandards o drict that thelighterswould provetoo difficult to use by adult consumerswho
might then choose less sefe dterndives to producefire (i.e, matches).

B. The Consumer Product Safety Act.
9.  TheConsumer Product Safety Act (CPSA), iscodified as Title 15, United States Code, §8 2051-
2083. The CPSA contains a preemption clause

Whenever aconsumer product safety sandard under this chepter isin effect and gpplies

to arisk of injury associated with aconsumer product, no Sate or palitical subdivison of

aSae ddl have any authority ether to establish or to continue in effect any provison of

asdfety gandard or regulation which prescribes any requirements asto the performance,

compadition, contents, design, finish, condruction, packaging, or labding of such product

which are designed to ded with the same risk of injury associaed with such consumer
product, unlesssuchrequirementsareidenticd totherequirementsof the Federd Sandard.

15 U.S.C. § 2075() (1997).



C. The CPSC Regulations.
910. Inorder to implement the CPSA, the CPSC enacted cartain regulations. 16 C.F.R. 88 1210.1-
1210.20. 16 C.F.R. § 1210.3 daesin pertinent part:

(@ A lighter subject to this part 1210 shdl be resstant to successful operation by & leest
85 percent of the child test pand when tested in the manner prescribed by 121041

(b) The mechaniam or sysem of alighter subject to thispart 1210 that makesthe product
resst sucoessful operation by children must:

(1) resst itsdlf automitically after each operation of theignition mechanisam

of the lighter,

(2) not impair ssfe operaion of the lighter when used in anormd and

convenient manner,

(3) be dfective for the reasonable expected life of the lighter, and

(4) not be eadly overridden or deectivated.

D. Federal Court Action Upon Removal.

1. Subssquent toremovd to the United States Didrict Court for the Southern Didrict of Missssippi,
Judge Barbour, en route to remanding the case to date court because dl defendants did not join in the
noticeof removd, found thet the Fiths * cause of action for design defect of the cigarettelighter necessaxily
“aisesunder’ federd law and presents afederd question;” however, Judge Barbour likewise found thet

ineamuchas hewas condrained to remand the case, the State court woul d be* perfectly capableof deciding

We dso find pertinent the following provisions of 58 Fed. Reg. 37554, at 37578:

The child-resstant lighter test results clearly support the feasibility of an
acceptance criteriaof 85 percent. The datado not support the feasibility
of an acceptance criteria of 100 percent. A lighter that no child under 5
could operate would be very difficult for adults to operate as well. In
order for child-resstant lighters to address the risk of injury most
effectively, adults must be willing to usethem. If adults are unable to use
child-resgant lighters, they may switch to available non-child resstant
lighters.



the federd questions presented in thiscase” We dso find the fallowing provisons of Judge Barbour's

order to be enlightening:

When determining whether a cause of action has been preempted by federd law, “the
purpose of Congressisthe ultimate touchsone” Cipdone v. Liggett Group, 505 U.S.
504, 516, 112 S.Ct. 2608, 2619, 120 L.Ed.2d 407 (1992) (quoting Retall Clerks v.
Schemerhorn, 375 U.S. 96, 103, 84 S.Ct. 219, 222, 11 L.Ed.2d 179 (1963)). The
intent of Congressmay be* expliatly dated in the satute slanguage or implicitly contained
inits sructure and purpose” Cipdone, 505 U.S. a 516 (citing Jonesv. Rath Packing
Co., 430 U.S. 519, 525, 97 S.Ct. 1305, 1309, 51 L.Ed.2d 604 (1977)).

In the absence of an express congressond commeand, date law is pre-
empted if that law actudly conflicts with federd law, see Pacific Gas &
Elec. Co. v. Sae Energy Resources Conservation and Development
Comm'n., 461 U.S. 190, 204, 103 S.Ct. 1713, 1722, 75 L.Ed.2d 752
(1983), or if federd law so thoroughly occupies alegidaive fidd “asto
meke reasonable the inference that Congress left no room for the States
to supplement it.”

Cipdone, 505 U.S. a 516 (quoting Rice v. SantaFe Elevator Corp., 331 U.S. 218, 230,
67 S.Ct. 1146, 1152, 91 L.Ed. 1447 (1947)).

*kkkkkkkkkk

The Court a0 notes that Defendants have dleged, and Plantiffs have not rebutted, thet
the design of the 26 Modd Child Guard cigarette lighter a issue inthislavalit isin full
compliancewith the child res sance safety Sandards of the CPSC regulationsfor cigarette
lighters enacted by the CPSC. To goply Sate or common law standards to the design of
this dgarettelighter could subject BIC to two different regulations of the same subject: the
federd regulaions of the CPSC and the higher common law sandard urged by the
FRantiff. Clearly, thiswas not what Congress intended when it passed the CPSA. The
Court finds that Plantiff’s cause of action for desgn defect of the digardtte lighter
necessaxily ‘arises under’ federd law and presents afederd question.

Frith v. BIC Corp., Civ. Ac. No. 3:98CV280BN, 15-16, 20-21 (SD. Miss. 1998). Agan,
notwithsanding Judge Barbour’s finding on the federd preamption issue, he left viable thet issue to be
determined upon remand by the state court judge.

E. State Court Action Upon Remand.



112.  Upon remand, the arcuit court granted BIC's subseguently filed mation for summary judgmert,
andinsodoing, the drcuit court held, inter dia

Accordingly, the Court finds that the subject BIC lighter complies with an esteblished

federd sfety Sandard for child resstancy and that Plaintiffs are prohibited from imposing

upon Defendant BIC through agiatelaw action adifferent child ressancy sandard which

conflicts with federd safety objectives it having been dearly determined that the federd

authority has pre-empted the fidd.

F. ThisCourt’sPrior Analysis of Federal Preemption.
113.  This Court has previoudy andyzed federd preemption and date lav dams. In Cooper v.
General Motors Corp., 702 So.2d 428 (Miss. 1997), we were confronted with a products ligbility
action brought againg an automobile manufacturer under a design defect theory as a result of the
meanufecturer’ sfallureto indal ar bagsin a1984 vehide. We acknowledged in Cooper, thet therewere
only three waysin which federd preemption might occur: “(1) where Congress expliaitly preampts dete
law; (2) where preemption is implied because Congress has occupied the entire fidd, or (3) where
preemptionisimplied becausethereisan actud conflict between federd and datelaw.” 1d. a 434 (citing
English v. General Elec. Co., 496 U.S. 72, 78-79, 110 S.Ct. 2270, 2274-75, 110 L.Ed.2d 65
(1990); Schneidewind v. ANR Pipeline Co., 485 U.S. 293, 108 S.Ct. 1145, 99 L.Ed.2d 316
(1988)).
After an exhaudtive discusson of the higory of the Nationd Traffic and Motor Vehide Safety Act
(NTMVSA), andthecaselaw in other sateand federd jurisdictionsandyzing federd preemptionand dete
law daims, we used an implied preemption andyss and thus hed that the NTMV SA preempted the air
bagdam, nating that implied preemption may exist only where both Sate and federd requirements cannat

be amultaneoudy met, or where date law defeets the purpose of the federd law. “The cornerstone of



preemption isthat a gate law which conflicts with the federd law isinvaid under the Supremecy Clause”
702 So.2d a 434 (citing Freightliner Corp. v. Myrick, 514 U.S. 280, 286-87, 115 S.Ct. 1483, 131
L.Ed.2d 385 (1995)). In 0 holding, we saed, inter dia

While one might look a [Federd Motor Vehide Safety Slandardg as having no
preamptive effect becauseit isaminimum standard, and thereby, freeing astateto exceed
its requirement, FMV SS 208 differsin that it expliatly offers an option to manufacturers
not to indude ar bags, and thus, falureto indudeair bagsin automohbiles cannat giverise
to date liability without conflicting with the federd regulaion. Thus, the third kind of
preemption (implied preemption through actud conflict) is goplicable to the issue & bar.
Accordingly, this Court will filter this case through an implied presmption grid.
*kkkkkkkkk*k

Allowing common law lidhility under Missssppi law for falluretoinddl anar beg punishes
manufecturersfor exercising afederdly sanctioned choice. It would creste an actud and
definitive conflict. Thus, the trier was nat in eror for granting partid summeary judgment
on the preemption daim.

702 S0.2d at 434-35.

G. The United States Supreme Court’s Prior Analysis of Federal Preemption.
114.  After our decisonin Cooper, the United States Supreme Court was likewise confronted with the
issue of afederd preemption andyssin acase invalving dae law tort damsthat the subject vehide was
defective because the vehide was not equipped with ar bags and that such defect contributed to the
vidim'sinjuriesand damages caused inavehicular accdent. InGeler v. American HondaMotor Co.,
529 U.S. 861, 120 S.Ct. 1913, 146 L.Ed.2d 914 (2000), the U.S. Supreme Court likewise conddered

the gpplicability of theNTMV SA. In Geler, the plantiffs argued that manufacturershed theduty toingdl

ar bagsindl 1987 venides The Court hdd:

FMV SS 208 sought agradudly devel oping mix of dternéative passve resraint devicesfor
saety-rdated reesons. Therule of datetort law for which [plaintiffs argue would gand
as an “obgade’to the accomplishment of thet objective. And the Satute foresees the
goplicationof ordinary princplesof pre-emptionin casesof actua conflict. Hence, thetort
action is pre-empted.



529 U.S. a 886, 120 S.Ct. at 1928.

H. Our Analysis of Federal Preemption in Today’s Case.
115.  We now kegp in mind these enundated principles and rules of law as we turn to the case ub
judice. A review of the record inthiscase, induding the pleadings, reved sthet the common law sandard
which the Fithswould have us goply to BIC isahigher dandard thanthat established by federd law. In
essncethe Fithsarguethat BIC should behdld to thestandard of producing alighter whicha10-year-old
child cannot use. In an effort to undergird their argument, the Fiths assart that while the States are no
doubt obligated to gpply wheat the Fiths percaive to be the minimum sandard established by federd law,
the Sates are not prohibited from establishing a higher sandard which would further protect ther
consumer-atizens. Unfortunatdly, the Court of Appedls, in its substituted opinion, accepted the Fiths
argument and erroneoudy relied on 15 U.S.C. § 2075(b) which provides

Subsection(a) of thissaction doesnat prevent the Federd Government or the government

of any State or paliticd subdivison of a Sate from establishing or continuing in effect a

safety requirement gpplicable to aconsumer product for itsown usewhich requirement is

designed to protect againg arisk of injury associaied with the product and which is not

idertica to the consumer product safety sandard gpplicable to the product under this

chepter if the Federd, State, or palitical subdivison requirement providesahigher degree

of protection from such risk of injury than the sandard gpplicable under this chepter.
116.  We know without question thet the Court of Appedsrdied dmog exdusvdy on the gpplicability
of 15 U.SC. § 2075(b) because of the following language contained in its opinion:

The federd gandard is a minimum standard and any sate may establish or continue a

safety requirement so long as that safety requirement provides a higher degree of
protection than the federal gandard. 15 U.S.C.A. 8 2075(b).
*kkkkkkkkk*k

The gpplicable federd sefety Sandard is thet lighter companies are to implement safety
devices on the lighters so that they cannot be successfully used by children five years of
age. 16 CF.R. §1210.1. Thegandard proposad by the Frithsisahigher sandard then
thet established by federd law. Based on the dictates of 15 U.S.C.A. § 2075(b), state
and federd law would nat conflict as the Sate law would provide more protection to the

10



product consumer. The trid court's grant of summary judgment in favor of BIC

Corporation finding that federa law preempted Sate law is reversed and remanded for

new trid.
852 So.2d at 593. However, what the Friths, and ultimatdy the Court of Appeds faledto condder is
thet the legidative higory reveds that 15 U.S.C. § 2075(b) gpplies not to products for use by the generd
adult-consumer public, but ingtead only to productsto be used by the Sate or locd governmentd entities.
Thereis voluminous documentation to this effect, indluding the Code of Federd Regulations 16 CFR.
§1061.3 sates:

(@ The [Consumer Product Sfety] Commission's datutory preemption provisons

provide, generdly, that whenever consumer products are subject to certain Commisson

datutes, dandards, or reguldions, a Sate or locd reguirement gpplicable to the same

product is preempted, i.e,, superseded and made unenforcegble, if both are desgned to

protect againg the same risk of injury or illness, unless the State or locd requirement is

identicdl to the Commisson’ sgatutory reguirement, sandard, or regulation. A State or

local requirementisnot preemptedif theproductitisapplicabletoisfor the

State or local government’s own use and the requirement provides a higher

degreeof protection than the Commission’ sstatutoryrequirement, standard,
or regulation.

(empheds added). Wearededing today with aBIC lighter which was manufactured for useby thegenerd
aduit public — not for use by the State of Missssippi, Scott County, or the City of Morton. Thus, 15
U.S.C. § 2075(b) isingpplicable to the Friths case.

117. Intheend, we are deding not with an express Congressond preemption, but instead a question
of implied Congressond preemption because of apotentid conflict between federd law and our Satelaw.
Thus we mudt filter the Fiths case “through an implied preemption grid.” Cooper, 702 So.2d a 434.
The record before us unequivocdly reveds agenuine effort by Congress and federd regulators to reech
a baance by sanctioning child-resgtant lighters nat too difficult for adult operation. A more ringent

sandard would no doulbt frudrate the objective of the digposable lighter regulaions. Intoday’ scase, the

11



federd sandards gpplicable to lighterswereintended to makeit as difficult asfeesbly possblefor afive-
year-old child to use. If adtate law dam sucocesded in imposing gricter child-resgtant requirements for
digposable lighterssuch that aten+year-old child could not operatethelighter to produce aflameor sparks,
then the lighter would be suffidently difficult for an adult to operate, thus causing adults to resort to less
sdfer methods of producing fire, such asmatches. The end result would be that the more Sringent deate
standard would stand as an obgtacle to the accomplishment of the federd objective of producing for the
adult consumer ausablelighter whichwasyet aschild-ressant asfeasblefor childrenfiveyearsof ageand
younger. If wewereto adopt the Fiths standard of requiring lightersto be desgned in such away asto
prevent even SO much as aspark from bang produced by the lighter when in the hands of aten-year-old
child, we would be adopting a date law which would no doubt undermine and frudrate the federd

objective and thus conflict with federd law. Thiswe refuseto do.

CONCLUSION

118.  For the foregoing reasons, the dircuit judge in this case was eminently correct in his federd
preemption andysiswhich caused him to condude that the Friths' child-resistant standard conflicted with
federd safety objectivesand dandardsand that the Fiths datelaw damswerethuspreempted by federd
lav. The Court of Appeds erred in conduding otherwise. Our decison today is condstent with our
previous pronouncament in Cooper and the United States Supreme Court’ sdecisonin Geier .

119.  Accordingly, we reverse the judgment of the Court of Appeds and affirm the grant of ummary
judgment and entry of afind judgment in favor of BIC by the Scott County Circuit Court.

120. THE JUDGMENT OF THE COURT OF APPEALSISREVERSED AND THE
JUDGMENT OF THE TRIAL COURT ISAFFIRMED.
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PITTMAN, CJ., SMITH AND WALLER, P.JJ., COBB AND DICKINSON, JJ.,
CONCUR. GRAVES, J.,, CONCURS IN RESULT ONLY. EASLEY, J., DISSENTS
WITHOUT SEPARATE WRITTEN OPINION. DIAZ, J.,, NOT PARTICIPATING.
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